FEATURE 1 29

Current
Legal Profession
Complaints
Committee

Issues

CAVEATS IN FAMILY LAW MATTERS
The Committee recently considered a complaint where
the practitioner acted for the wife and on her instructions
lodged a caveat against land owned by a company of
which the husband was the sole director and shareholder. The
wife claimed a caveatable interest in the land as a beneficial
co-owner on the basis that the land was held during the course
of her marriage to the husband and that she had contributed
to its maintenance and conservation during their marriage. The
husband alleged that the wife did not have a caveatable interest
in the land. In considering the matter, it was noted that the issue
is a vexed one for family law practitioners in Western Australia and
that it appears to be a not uncommon practice to lodge caveats
on property owned directly or indirectly by one or both parties
to a marriage. The Committee, however, expressed the view that
practitioners should exercise greater care when lodging caveats
to ensure that caveats are only lodged for a proper purpose and
where there is a reasonably arguable caveatable interest. It also
appears that the Family Law Practitioners' Association has made
representations to the Law Society to address the issue with a
view to making a submission for legislative amendment to the
Property Law Act (WA).

PREPARATION OF WITNESS STATEMENTS
It is becoming increasingly common in many courts and tribunals
for evidence in chief in civil matters to be given by written witness
statements filed and served prior to hearing. Accordingly, it is
timely to remind practitioners of their obligation to maintain the
integrity of the evidence contained in such witness statements.
A simple guide as to what may or may not be asked of witnesses
when preparing such witness statements is to follow the rules
which apply when eliciting evidence from a witness in evidence in
chief in open court. A few simple rules to follow are:

•

Practitioners should avoid asking leading questions when
interviewing witnesses in order to minimise the risk of
influencing the witness's evidence.

•

Practitioners must not make a suggestion to a prospective
witness about the content of evidence which the witness
should give: rule 39(2) of the Legal Profession Conduct Rules
2010.

•

Practitioners must not confer with two or more lay witnesses at
the same time, including the client, about an issue if there are
reasonable grounds for believing the issue may be contentious

court because, for example, it contains half-truths or selective
evidence.
Practitioners should not prepare or file a witness statement
which contains argumentative statements or conclusions.
The State Administrative Tribunal has recently examined some
issues concerning the preparation of witness statements.
In [2010] WASAT 178, the Tribunal considered the practitioner's
conduct in sending a draft witness statement to a witness with a
covering letter which encouraged the witness to confer with the
practitioner 's clients (who were also to give evidence) to ensure
that their evidence as to critical events was "in tune" and to "iron
out any bumps" The Tribunal considered the practitioner 's conduct
to have fallen short, by a substantial degree, of the standards of
the profession.
In [2011] WASAT 95 at 292 (on appeal), the Tribunal noted
with concern that the practitioner, in the course of disciplinary
proceedings against him in the Tribunal, prepared in draft all of
the witness statements he later filed in the Tribunal and that those
witness statements were finalised "by a process of consultation
between [the practitioner] and the witness concerned". The Tribunal
considered the practitioner's conduct to be extraordinary and
found that "the process of preparation clearly undermined the
reliability of the evidence contained in the witness statements filed on
behalf of [the practitioner]."
For further guidance, practitioners can refer to the Western
Australian Bar Association best practice guide for preparing
witness statements in civil cases, which is available at the WABA
website: www.wabar.asn.au
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special circumstances require such a conference: rule 40(1) of
the Legal Profession Conduct Rules 2010.
•

Practitioners must try to ensure that a witness statement is
accurate and truthful and is not capable of misleading the
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