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Case Study
 Complainant client contacts LPCC regarding delay and






no communication
RRT contacts practitioner – promises to file overdue
pleading and keep complainant informed
Doesn’t happen
Complaint formalised – investigation commenced
Investigation reveals possible misleading conduct to
Court and complainant
LPCC commences investigation of its own initiative
3

Case Study – cont.
 Practitioner’s responses to LPCC – long delays,

inadequate, unsupported and inconsistent with other
facts
 Further LPCC investigation – misleading the
Committee
 Practitioner referred to SAT on all conduct
 If made out – practitioner facing potential strike off
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Misconduct – Concepts
LEGAL PROFESSION ACT 2008
402 . Unsatisfactory professional conduct

unsatisfactory professional conduct includes
conduct of an Australian legal practitioner occurring
in connection with the practice of law that falls short
of the standard of competence and diligence that a
member of the public is entitled to expect of a
reasonably competent Australian legal practitioner.
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403 .

Professional misconduct

professional misconduct includes —
(a) unsatisfactory professional conduct of an
Australian legal practitioner, where the conduct
involves a substantial or consistent failure to reach
or maintain a reasonable standard of competence
and diligence; and
(b) conduct of an Australian legal practitioner
whether occurring in connection with the practice
of law or occurring otherwise than in connection
with the practice of law that would, if established,
justify a finding that the practitioner is not a fit and
proper person to engage in legal practice.
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Section 404 gives examples of conduct capable of constituting
unsatisfactory professional conduct or professional misconduct.
• a contravention of the Act
• charging of excessive legal costs
• a conviction for a serious offence, tax offence or offence
involving dishonesty
• becoming an insolvent under administration
• becoming disqualified from managing or being involved in the
management of any corporation under the Corporations Law
• failing to comply with an order of the Complaints Committee,
SAT, Supreme Court exercising jurisdiction under the Act
• failing to comply with a compensation order under the Act
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• Definitions of unsatisfactory professional conduct and

•
•

professional misconduct not exhaustive.
Scheme of the Act - unsatisfactory professional
conduct less serious than professional misconduct.
Only unsatisfactory professional conduct can be dealt
with under the summary conclusion powers of the
Complaints Committee and where the practitioner is
generally competent and diligent.

LPCCWA
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“Common Law”
•

•

Kyle v Legal Practitioners Complaints Committee [1999] 21 WAR
56 at [72] - Parker J described unprofessional conduct [under
the 1893 Act] as:
“…conduct that would be reasonably regarded as disgraceful
or dishonourable by practitioners of good repute and
competence [first limb], or that, to a substantial degree, fell
short of the standard of professional conduct observed or
approved by members of the profession of good repute and
competence [second limb].”
“Undoubtedly, conduct which met the description of
unprofessional conduct under the 1893 Act or the 2003 Act
constitutes either unsatisfactory professional conduct or
professional misconduct for the purposes of the 2008 Act.” Legal
Profession Complaints Committee v O’Halloran [2011] WASAT 95
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 Kyle second limb – Professional Conduct Rules reflect

conduct observed or approved by members of the
profession.

LPCC’s view
 Legislative intent is that SAT can find that a

practitioner has engaged in unsatisfactory professional
conduct or professional misconduct in a wide range of
circumstances, guided by, but not confined by, any
common law formulation of unprofessional conduct.

LPCCWA
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Rapid Resolution Team
 Focus on filtering minor complaints/inquiries from

serious complaints
 Minor complaints/inquiries – dealt with solely by RRT
 Serious complaints – referred to the Investigation
Team, but RRT may have a part to play
 RRT usually acts within 24 hours and aims to conclude
most matters within 2 months
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Rapid Resolution Team – minor
complaints/inquiries
 May be resolved in first instance by RRT without
input from the practitioner
 May be conciliated (by phone or in person) by RRT

to achieve an outcome which both parties can live
with
 Usually require no written response from the
practitioner although documents may be
requested
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Rapid Resolution Team – benefits
 Gives the practitioner and the client swift resolution
 Saves the practitioner considerable time
 Frees up the Committee to deal with serious complaints

raising disciplinary issues on a timely basis
 Preserves the “goodwill” between the practitioner and
client
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13

Rapid Resolution Team – serious complaints
 Complaints raising both disciplinary issues and other

minor issues - RRT may attempt to resolve the minor
issues to narrow the scope of the investigation
 Serious complaints – RRT attempts to take the heat out
of the complaint and also gives the practitioner the
chance to show insight so as to mitigate conduct
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Investigations Team
 Investigates allegations of unsatisfactory professional






conduct and professional misconduct made by
complainants and on own initiative (s.421)
Written responses are required
Summonses may be issued to practitioners and third
parties for documents and information
Time frame 6 – 12 months for most investigations, but
may be longer depending on issues and complexity
All matters determined by the Committee unless
withdrawn by complainant
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Complaints Committee
 Committee may dismiss complaint, refer to SAT (goes

to Litigation Team to handle) or offer to exercise
summary conclusion powers only if UPC and
practitioner generally competent and diligent (s.426)
 Summary conclusion powers – requires consent of
practitioner
 Advantages of summary conclusion – private, faster,
less stressful, lesser penalties
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Levels of Decision Making
Supreme Court
(strike offs, appeals)

State Administrative Tribunal
(by referral from the LPCC
or by way of review)

LPCCWA

LPCC
(Summary Dismissal s415
Dismissal s425, Summary
Conclusion s426,
Refer to SAT s428)

Law Complaints Officer
(limited powers
to dismiss)
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Responding to Complaints
 Use the opportunity to have the dispute conciliated by





RRT before it develops into a formal complaint
Read the correspondence from the LPCC carefully and
provide a full and accurate response to the complaint
Avoid taking a defensive stance
Be frank
Be courteous

LPCCWA
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Responding to Complaints – cont.
 Respond on a timely basis and comply with all

requirements to provide information
 Legal Profession Conduct Rule 50 – dealing with
regulatory authority
 Get help – seek assistance from a senior member of the
profession. Senior Counsel/WABA members provide
guidance to practitioners in professional conduct
matters in many circumstances for no fee

LPCCWA
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Reducing the Risk of Complaints
 The areas of complaint giving rise to the majority of

new inquiries/complaints received during the last 3
years were costs issues, lack of communication/delay,
and unethical conduct (including discourtesy)
 Resolve the cost issue and the complaint invariably
falls away

LPCCWA
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Reducing Cost Complaints
 Take the time at the beginning of the retainer to






ensure client understands how you intend to charge
(no surprises)
Make sure your cost disclosure is relevant
Don’t use overly large ranges for estimates
Ensure special arrangements (e.g. no win, no fee) are
put in writing
Consider an internal complaints process

LPCCWA
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Reducing Cost Complaints – cont.
 Don’t simply bill in accordance with recorded time –

actively turn your mind to whether the costs being
charged are consistent with your professional
obligations ie bills must be fair and reasonable
 Consider whether work has been reasonably done, is
there any duplication, is the amount charged in
proportion with the amount in dispute, are the
disbursements reasonable
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Reducing Cost Complaints – cont.
 What not to charge legal costs for:
 Non legal work
 Work beyond the scope of retainer
 Work done for the lawyer’s and not the client’s

benefit
 Work done as a result of a lawyer’s mistake

LPCCWA
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Reducing Complaints of Lack of Diligence
 Even short periods of delay can amount to

unsatisfactory professional conduct
 Have good procedures in place, communicate with
your client, seek extensions, make alternative
arrangements
 If you’re a sole practitioner, don’t take on matters you
will be too busy to handle or beyond means to handle
due to size and complexity

LPCCWA
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Professional Courtesy – Fundamental
Obligation
“Civility remains on daily display in our courts and throughout the
legal system. All legal practitioners must, and generally do, treat
judges, clients, witnesses and each other with respect… Ours is a
profession of words. We must continue to express ourselves in a
way that demonstrates respect for others…

The tradition of civility in the legal profession goes well beyond the
requirements of appearance in court. It is to be found in the full
range of discourse between practitioners, both oral and in
correspondence. This tradition has been maintained in the law to
a greater degree than other areas of social discourse. It is
recognised as a fundamental ethical obligation of a professional
person.”1
1 Spigelman JJ, Address to the Annual Opening of Law Term Dinner of the

LPCCWA

Law Society of NSW, Sydney, 30 January 2006
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Reducing Discourtesy Complaints
 Must display courtesy at all times to your client, the

courts and third parties
Examples of what do avoid:
 LPCC and MI [2012] WASAT 58 and LPCC and MI
[2011] WASAT 1
 LPCC 2012 Annual Report Case study 3 Incident at
Informal Mediation – clearly identify matters to be
dealt with, consider neutral venue

LPCCWA
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Reducing Discourtesy Complaints – cont.
 LPCC 2012 Summary Conclusion matter involving

communications to the Department of Child Protection
(DCP)
In the course of acting in relation to proceedings
commenced against his client by the Chief Executive
Officer of the DCP the practitioner sent an email to the
Director and two solicitors appointed to act for the
client’s children in which the practitioner used highly
derogatory, intemperate and inappropriate language, to
attack the professional competence and integrity of a
Senior Field Officer employed by the DCP, when there
were no reasonable grounds for doing so. Fined $1,500.
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Reducing Discourtesy Complaints – cont.
 LPCC [2002] WASAT 104

Unsatisfactory professional conduct included
requiring a witness to attend court for unnecessary
cross examination (witness had to travel from
Kojonup to Perth)
 Mineralogy Pty Ltd v Sino Iron Pty Ltd [No 4] [2014]
WASC 282 [59]
Allegation of breach of professional ethical
obligations can itself amount to a breach of ethical
obligations
LPCCWA
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What makes Lawyers different
“Lawyers occupy a critical and sensitive place in the
functioning of a society governed by the rule of law. This
is why the practice of law is so much more than a
business or an industry and why lawyers are required
first and foremost to be officers of the court and to prove
that they are ‘fit and proper’ to hold such an office.
The way lawyers conduct themselves directly impacts on
public confidence in the profession and more broadly, in
the administration of justice. ”2
LPCCWA

2 Queensland Law Society website “Legal Ethics Introductory. What makes Lawyers
so different?”
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Officer of the Court
“It is the taking of the oath or affirmation, and the signing of
the roll that marks the transition from simply holding a law
degree to being a lawyer. It is on this occasion that a lawyer’s
duty to the court is enlivened.
A candidate presenting for admission today may hope to gain
any number of benefits. One might have aspirations to advise
publicly listed Blue Chip clients on ASX compliance, while
another might wish to defend the criminally accused. Both
will go on to perform very different duties as lawyers, however,
both candidates will owe the same duty to the court. Being
admitted means that a lawyer owes a paramount duty to the
court in all of their future dealings.

LPCCWA
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[Benefit & Burden]
A lawyer therefore carries both a benefit and a burden. The benefit
is obvious; the opportunity to pursue a career in the law as a
member of the legal profession. The burden lies in the lawyer’s
obligations to apply the rule of law and in the duty “to assist the
court in the doing of justice according to law”. It is well established
that, as an officer of the court, a lawyer’s paramount duty is to the
court as part of the duty to the proper administration of justice.
The oath or the affirmation that lawyers take means they have this
additional level of responsibility and that they may not be driven by
the client’s wishes alone.”

(“The Duty Owed to the Court – Sometimes Forgotten”, 2009,
Chief Justice Warren of the Supreme Court of Victoria )

LPCCWA
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Personal Conduct
 “It is well established… that unprofessional conduct on the

part of a legal practitioner may extend to conduct in his
private capacity.” Chamberlain v Law Society of the
Australian Capital Territory [1993] 43 FCR 148 Lockhart J at
163
 Practitioner pleaded guilty to drug charge (possession of
cocaine) and without a conviction being recorded was
discharged on good behaviour bond condition. Practitioner
was a musician and although held a practising certificate
was not practising and did not intend to renew practising
certificate. Practitioner guilty of unsatisfactory professional
conduct by reason of illegal conduct. LPCC v B [2006]
WASAT 217

LPCCWA
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Personal Conduct cont.
 Practitioner engaged in professional misconduct

relating to a personal dispute involving a strata
complex by demanding $2,022 and in commencing
and prosecuting a minor case claim in the Magistrate‘s
Court which lacked any legal foundation. LPCC v A
[2014] WASAT 57
 Breach of Legal Profession Conduct Rules 2010diminishing public confidence in the administration of
justice – bringing the legal profession into disrepute –
attempting to further practitioner’s interests by unfair
means.
LPCCWA
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Checklist for correspondence
Would it embarrass me if this correspondence
was copied to the LPCC or exhibited to an
affidavit?

LPCCWA
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